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CLARENCE L. STRI NG-I ELD,
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V.
NEWPCRT NEWS SHI PBUI LDI NG AND

DRY DOCK COVPANY,

Enpl oyer (Self-1nsured),
and

DI RECTOR, OFFI CE OF WORKERS

COVPENSATI ON PROGRANE,
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DECI SI ON AND ORDER AWARDI NG BENEFI TS

This proceeding arises froma claimunder the provisions of
t he Longshore and Har bor Workers’ Conpensation Act (the “Act”),
33 U S.C. §8 901 et seq.

A formal hearing was held in Newport News, Virginia, on
August 1, 2002, at which tinme all parties were afforded ful
opportunity to present evidence and argunent as provided in the
Act and the applicable regulations.

The findings and concl usions which foll ow are based upon a
conplete review of the entire record in Iight of the argunents of
the parties, applicable statutory provisions, regul ations and
pertinent precedent.



STI PULATI ONS*

The d ai mant and the Enpl oyer have stipulated to the
fol | ow ng:

1. That the parties are subject to the jurisdiction of the
Longshore and Harbor Wrkers’ Conpensation Act;

2. An Enpl oyer/ Enpl oyee rel ationship existed at al
rel evant tines;

3. That the claimnt injured both knees on 11/27/99
whi | e enpl oyed by Newport News Shi pbuil di ng;

4. That a tinmely notice of injury was given by the
enpl oyee to the enpl oyer;

5. That a tinmely claimfor conpensation was filed by
t he enpl oyee;

6. That the enployer filed a tinely First Report of
Injury with the Departnent of Labor and a tinely
Notice of Controversion

7. That the claimant’s average weekly wage at the
time of this injury was $872.35 resulting in a
conpensation rate of $581.57;

8. That the claimant has been paid tenporary total

disability benefits from4/21/00 to 3/10/02 at the
rate of $581.57 for a total paynent of $57,243.10.

| ssues

1. Whet her C ai mant reached maxi mum nedi cal i nprovenent (MM)
on his left lower extremty on February 28, 2002?

2. Whet her Claimant is permanently and totally disabled from
February 28, 2002 and conti nui ng?

! Thefollowing abbreviations will be used as citations to the record:

JS - Joint Stipulations;

TR - Transcript of the Hearing;
CX - Claimant’s Exhibits; and
EX - Employer’s Exhibits.



Even if the Enployer denonstrated the exi stence of suitable
al ternate enpl oynent, whether M. Stringfield would be
alternatively entitled to the permanent partial disability
rating of 37% as assigned by Dr. Nevins?

Cont enti ons

The claimant reports that each knee joint has been repl aced.

Dr. Nevins performed both surgeries and this physician

f our

assigned a 37% |l ower extremty inpairment which is the
equi val ent of a 15% whol e person inpairnment on July

11, 2001. (CX1-4). On February 28, 2002, Dr. Nevins
opined that M. Stringfield had reached maxi num nedi cal
i nprovenent .

Dr. Nevins assigned M. Stringfield permanent work
restrictions limting his work to sedentary work only.
(CX1-18). According to Dr. Nevins, M. Stringfield is
limted to no vertical or inclined | adders, crawing,
kneeling or squatting, stairs only to and fromjob
site, occasional standing, indoor work only, sit or
stand at will, no prol onged standi ng or wal ki ng. (CX1-
20) .

Wl liam Kay, the enployer’s vocational expert has identified
driving jobs.

Kay admtted that the jobs on his |abor market
survey do not neet Dr. Nevins’' requirenent of indoor
only work and the ability to stand and sit at wll.
(CX 10-47).

The Enpl oyer states that suitable alternate
enpl oynent has been available to the O aimant from
February 28, 2002 and conti nui ng which he could obtain
and performif he diligently sought it. Therefore, as
Claimant has failed to seek such enploynent, he is not
entitled to the permanent total disability benefits
whi ch he seeks.

The enpl oyer notes that the claimant drove a commuter bus to

the shipyard for 23 years, until 1987



The enpl oyer states that during a deposition, Dr. Nevins
indicated that patients

with artificial joints are not made to be on their feet
all day. They should not be kneeling and crawling and
squatting. They should not be doing heavy l|ifting.
They shoul d not be ascendi ng and descendi ng | adders,
and only infrequently would they be ascendi ng and
descending stairs. In addition, |I feel strongly that
patients with artificial joints really should not be
exposed to extrenes of tenperatures and humdity, and
they really need to work in an indoor environnment where
they can sit and stand periodically at will and not be
on their feet all day.

Kay has identified driving jobs that he thought were
suitable for Stringfield. However, the clainmnt has not nade any
attenpt to contact those enployers or any others. The enpl oyer
argues that these jobs do not violate the restrictions assigned
by Dr. Nevins.

The parties have agreed to an MM date of February 28, 2002
and that a 37%rating is appropriate for left knee inpairnent.
However, the enployer argues that additional conpensation is not
warranted as suitable alternative enploynent has been shown.

Eval uati on of the Evidence

At the hearing, the claimant testified that he was 64 years
old and left school in the eighth grade. He was a painter in the
shi pyard and he drove a commuter bus to work until 1987.

Stringfield reported that both knee joints had been
replaced. He would tire after wal ki ng about 40 steps and his
| eft knee was stiffer than the right. He did not feel that he
could drive a bus as he had to bal ance hinself when he left a
vehicle. (TR 26).

Dr. Nevins performed a right knee joint replacenent in
Cct ober 2000. In July 2001, the physician reported that the
claimant had a 37% i npai rnent of the right lower extremty. In
Cct ober 2001, the claimant underwent a left total knee
repl acenent.

On February 28, 2002, Dr. Nevins stated that the clai mant
had reached MM for the left knee. Wen deposed in May 2002, Dr.
Nevins testified that he would assign a rating after a visit in
Sept enber.



Dr. Nevins reported that

The restrictions | would assign the patient and
assign alnost all of ny knee replacenent patients are
those in a formexecuted on January 22, 2001. Patients
with artificial joints are not made to be on their feet
all day. They should not be kneeling and crawling and
squatting. They should not be doing heavy lifting.
They shoul d not be ascendi ng and descendi ng | adders,
and only infrequently would they be ascendi ng and
descending stairs. In addition, | feel strongly that
patients with artificial joints really should not be
exposed to extrenes of tenperatures and humdity, and
they really need to work in an indoor environment where
they can sit and stand periodically at will and not be
on their feet all day. (CX9, p.8).

Q When you say he should not sit -- I'’msorry -- he
shoul d not do prol onged standing or wal ki ng, how
| ong are you tal king about, Doctor?

A There’s no absol ute anmount of prol onged standing
and wal ki ng.

Q So it would not be unreasonable for M.
Stringfield to indicate that he can’'t stand for
nore than two hours?

A That would not be at all unusual. (P.9).

Wl liam Kay was deposed in July 2002. Kay stated that while
the claimant had a very limted education there were no
restrictions regarding his ability to drive. Three jobs were
identified as a school bus driver and there was one position as a
van driver. Kay stated that all of the potential enployers were
willing to work around the claimant’s restrictions.

The bus driver jobs required 5 2to 6 hours of work per day,
and additional work was available. Kay reported that in 2001,
Dr. Nevins did not respond to forns describing these jobs.

Kay noted that the claimant could lift 30 pounds and shoul d
not have to assist van or bus passengers. Kay acknow edged t hat
the dictionary of occupational titles (DOT) |isted school bus
driving as requiring a nedium/level of exertion. A driver would
have to cl ose bus wi ndows at the end of a day, open and cl ose
doors, and assist elderly or handi capped passengers.



Kay stated that the DOT reported general descriptions of
j obs and that enployers did not strictly follow the guidelines.
Kay conceded that driving was not indoor work and that a driver
could not sit or stand at wll. (CX 10).

Kay’ s | abor narket survey report in July 2002 stated that

The Labor Market Survey supports the concl usion
that M. Stringfield is enployable in all of the
occupations explored. A total of 4 positions were
identified that are conpatible with M. Stringfield s
transferable skills and the physical capabilities
docunented by Dr. Nevins. Copies of the job
descriptions were forwarded to Dr. Nevins for review
and response. A copy of the job openings was al so
forwarded to M. Stringfield via certified and regul ar
mai |

The survey indicates there have been and there
currently are viable enpl oynent opportunities avail able
to M. Stringfield with a potential wage of $7.65 per
hour or $229.25 per week and an average wage of $7.00
per hour or $210.00 per week. Mdst of these positions
have the potential for salary increases over tine.
(CX10).

Dr. Nevins was deposed in October 2002 and testified that he
saw the claimant in the previous nonth. Flexion in the left knee
had decreased from 125 degrees in May to 100 degrees in
Septenber. The physician felt that a 37% rating was appropriate
for the left leg. Dr. Nevins reported that MM was reached on
February 28, 2002. The exam nation report was made an attachnent
to the deposition. (EX 1).

Di scussi on

The parties agree that Stringfield can not return to his
previous job in the shipyard. Thus, the claimant has established
a prima facie case of total disability.

The burden shifts to Enployer to denonstrate the
avai lability of suitable alternate enploynent within
Claimant’s restrictions and which is avail abl e upon a
reasonably diligent search. Newport News Shi pbuil di ng
and Dry Dock v. Tann, 841 F.2d 540, 542 (4th G
1988); Trans-State Dredging v. Benefits Review Board
(hereinafter “Tarner”), 731 F.2d 199, 201 (4th G
1984.).




Kay has stated that sonme four jobs are available as a
driver. Reportedly, the potential enployers will work with an
applicant to neet his needs. Kay wote to Dr. Nevins on two
occasi ons seeking approval for these jobs. There was no response
fromthe physician in 2001 and he was not asked pertinent
guestions during the deposition in |ate 2002.

Dr. Nevins has not been specific in defining Stringfield s
restrictions. Apparently sonme patients recover nore nobility
than others. It seens reasonable to assune that Dr. Nevins would
place the claimant in a full sedentary category with sone ability
to performlight work for part of a day.

The DOT lists the identified jobs in primarily a medi um
class of exertion. There are sone |ight category aspects to
t hese jobs. However, Stringfield would have to cl ose w ndows,
mai ntai n cl eanli ness on the vehicle, and escort riders on
occasion. There would be occasions when he coul d not change
position for an extended period of tine.

The undersigned finds that these driving jobs are beyond the
claimant’ s exertional restrictions. While Stringfield has not
sought work, he is not required to look for work which is clearly
beyond his capabilities.

The parties have now stipul ated that the claimant reached
MM on February 28, 2002 and that a 37% rating should be paid for
the left |eqg.

Stringfield was paid tenporary total disability from
April 21, 2000 until March 10, 2002 according to the
stipulations. He is entitled of permanent total disability
begi nning on March 1, 2002 as he had reached MM on the prior day
and as the enployer has not denonstrated that he is capabl e of
sui tabl e alternate enpl oynent.

It nmust be pointed out that the claimant may not be paid the
schedul ar rating of 37%for the left leg while he is receiving
total disability benefits. Therefore, this rating can only be
paid i f and when disability becones partial rather than total.

ORDER

1. The enpl oyer is to pay tenporary total disability from
April 21, 2000 until February 28, 2002.



2. The enpl oyer is to pay pernanent total disability from
March 1, 2002 and continuing at the conpensation rate of
$581. 57 per week.

3. Enpl oyer is hereby ordered to pay all nedical expenses
related to Caimant’s work related injuries.

4. Enpl oyer shall receive credit for any conpensation
previ ously paid.

5. Interest at the rate specified in 28 U S.C. 8 1961 in effect
when this Decision and Oder is filed wwth the Ofice of the
District Director shall be paid on all accrued benefits and
penal ties, conputed fromthe date each paynent was
originally due to be paid. See Gant v. Portland
Stevedoring Co., 16 BRBS 267 (1984).

6. Claimant’s attorney, within twenty (20) days of receipt of
this order, shall submt a fully docunented fee application
a copy of which shall be sent to opposing counsel, who shal
then have ten (10) days to respond with objections thereto.

e

RI CHARD K. MALAMPHY
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia



